
The first time I sit down with an injured worker, the question that quietly sits between us is simple: do we settle, or
do we take this to trial. The answer is never automatic. It rests on your medical future, the strength of liability, the
math of wage loss, and the practical realities of your life. A good evaluation respects both the legal factors and the
human ones. It also evolves as the case unfolds, because no injury, no employer, and no insurance carrier behaves
exactly the same way twice.

What follows is how a seasoned workers compensation lawyer actually weighs settlement against trial. It is not
theory. It is the work of gathering records, pressing doctors for clarity, reading a carrier’s risk tolerance, and
thinking three steps ahead about how today’s decision lands five years from now.

Settlement and trial in workers compensation, defined in real terms
In most states, settlement means a negotiated agreement approved by a judge or board. It can take the form of a
lump sum that closes some or all benefits, or a structured settlement that pays over time. Sometimes you keep
medical open and resolve wage loss. Sometimes you close everything, often with a Medicare Set Aside if future
care is likely. The agreement may include resignation or other employment terms if your employer pushes for a
global peace. On paper, settlements are simple documents. In practice, they are blueprints for the rest of your
recovery and work life.

Trial in this context is usually a hearing before a workers compensation judge or administrative law judge. There is
no jury. Rules of evidence are looser than in civil court, but credibility still matters. The judge decides what benefits
you get, for how long, and which body parts or conditions are compensable. Appeals are possible and often slow.
A trial can win ongoing weekly checks and open medical care when the insurer refuses to pay. It can also result in
less than what was offered informally, especially if the judge buys the defense medical opinion.

Both paths can be smart. Both can be costly in time and strain. The art lies in understanding your case well
enough to pick the wiser risk.

Medical reality, not wishful thinking
Every evaluation starts with medicine. Settlement value and trial prospects rise or fall on what your doctors can
honestly support. I look closely at:

Your point on the medical timeline. Have you reached maximum medical improvement, often called MMI, or
do you still need surgery, injections, or therapy. Settling before MMI can be shortsighted unless you preserve
the right to future care. A carrier will always discount a case with uncertain treatment because uncertainty is
their favorite leverage.

Permanent impairment. Most states tie compensation to some measure of permanent disability, whether an
AMA Guides percentage, a schedule of body parts, or a wage-based assessment. An 8 percent whole person
impairment for a back injury tells a different story than a 25 percent rating for a fused lumbar spine. When I
press for an impairment rating, I pay for a thorough narrative from the treating physician or a trusted
independent examiner, not a check-the-box form.

Future medical needs. Settlement of medical care has two layers. First, estimating probable costs: maintenance
meds, repeat MRIs, hardware removal, replacements of a knee or shoulder in 10 to 15 years, pain
management that insurance may dispute. Second, the federal overlay: if Medicare has an interest, we consider
a Medicare Set Aside so that federal benefits are protected and your future treatment is not jeopardized.



Causation and apportionment. If you have a pre-existing condition, like degenerative disc disease, the defense
will push to apportion a chunk of impairment to that. Your doctor’s ability to explain why this injury
aggravated an asymptomatic condition is critical. On the flip side, if your scans and symptoms line up cleanly
with an acute event, that clarity becomes leverage.

Medicine does not move at the pace of litigation calendars. If you need additional diagnostics or a surgical consult,
I will usually slow the legal push and get the medical answers first. A well-timed second opinion can add six figures
to fair settlement value or turn a shaky trial into a solid one.

Wage loss, AWW, and the future of your work
Next comes the money math. Workers comp pays a percentage of your average weekly wage, subject to caps. In
many jurisdictions, it is two thirds. The calculation of your AWW is not trivial. Overtime, second jobs, seasonal
swings, bonuses, and per diems can add or subtract thousands over the life of a case. I do not accept the insurer’s
AWW at face value. I verify with pay stubs, W-2s, and sometimes employer testimony.

Temporary disability benefits, whether total or partial, form part of what you have already been paid. Permanent
disability, whether scheduled or based on loss of earning capacity, drives the forward value. If you cannot return to
your old job, we account for vocational rehabilitation, retraining, and the realistic wage you can command now. A
52-year-old warehouse lead with a 60 pound lifting restriction faces a very different labor market than a 28-year-
old office worker with carpal tunnel release.

When projecting future value, I consider how long weekly checks are likely to continue, the risk of suspension for
non-cooperation or an adverse IME, and what a judge would likely award. I often build a range, then discount for
litigation time and risk. The present value of two more years of weekly checks, especially if you are near a state cap,
can make a lump sum appealing. But if you are young with a serious injury and a strong case for open medical
care, a steady stream of benefits following a trial can be worth more than any number the carrier will put on the
table.

Credibility, surveillance, and the human factor at trial
The judge’s impression of you and your doctors can outweigh pages of records. Carriers know this, and they act
on it. That is why surveillance often spikes before mediation and hearing. If video shows you carrying groceries or
tossing a ball with your kid, it does not prove you can do an eight hour shift, but it can muddy the waters. Jurists
are human. Small contradictions become big problems on the stand.

I prepare clients for testimony early. We talk about the timeline of the injury, job duties in concrete terms,
medication side effects, and what bad days look like. If social media exists, we review it. I want you honest and
unflustered, describing limitations without exaggeration. I also vet treating physicians. A thoughtful doctor who
can explain objective findings and treatment rationale often wins over a hired gun whose report leans too hard on
template phrases.

Liability strengths and the defense playbook
The cleanest cases get the fullest value. Late reporting, unwitnessed incidents, conflicting histories in the ER, or
gaps in treatment invite skepticism. A slip at 6 a.m. May look different than an injury during a known safety
violation. Pre-employment medicals, prior claims, and disciplinary records all land on the defense table. This is not
about shaming you. It is about facing the case you have, not the one you wish you had.



On the defense side, common tactics include pushing for an early independent medical exam, insisting on light
duty even when none exists, arguing that you reached MMI months ago, and setting a reserve that caps their
flexibility. Some insurers take hard lines by policy. Some employers, especially self-insured municipalities or hospital
systems, fight certain injuries as a matter of internal precedent. I keep notes on how specific carriers and adjusters
behave. A stubborn adjuster does not automatically mean trial, but it changes bargaining posture. Sometimes I
ask for a claims supervisor at mediation because I know the front-line adjuster’s authority tops out far below fair
value.

Venue, judge tendencies, and timing
Where your case sits matters. Some venues move fast and favor judicial economy, which can nudge both sides
toward settlement. Others run backlogs that make a hearing date nine months away, with another three to six
months for a decision, and more for appeal. I track how individual judges view specific issues: how they weigh
IMEs, how they treat degenerative findings, and how they handle contested surgeries. If a particular judge is
known for tight control of the medical record and clear, prompt rulings, I am more comfortable taking a close case
to hearing. If local Cumming work injury lawyer a judge often splits the baby on credibility, I adjust
expectations.

Timing folds into your life too. If weekly checks are delayed and you are facing eviction, a settlement that secures
cash today can be lifesaving. That is not defeatist. It is triage. I want you whole. Sometimes that means building a
stipend into the deal to cover COBRA for a year or negotiating lien reductions to leave more in your pocket.

How settlement numbers really get built
People often think settlement is the result of a single number pulled from a chart. Real negotiation is layered. I
start with what the case is worth at hearing if we win on the key issues. That includes permanent disability, likely
periods of temporary disability still owed, penalties or attorney fees where statutes allow, and the present value of
future medical if we are closing it. I create a counter range based on what the defense can credibly prove, then
assign probabilities. If there is a 70 percent chance of winning the right shoulder and a 30 percent chance it gets
denied as non-industrial, I weight accordingly. I always sanity check with prior verdicts and settlements for similar
injuries in our venue.

For medical closure, I push for a treatment-driven valuation rather than a flat number. We estimate Botox
injections every three months for cervical headaches, lumbar epidurals twice a year, or knee revision surgery in 10
to 12 years. I cite fee schedules or usual and customary rates as appropriate, then add conservative inflation. If
Medicare is involved, we either seek approval for a Set Aside or build a defensible allocation that protects you.

Carriers look for discounts. They talk about risk of loss at trial, delay, and cost of defense. I respond with the
strength of our records, the credibility of our treating doctor, venue realities, and the hidden costs they face if we
win open medical. A structured settlement can bridge gaps when they cannot write a larger check today but can
fund an annuity that pays you more over time. I am agnostic on structure versus lump sum. The right answer
depends on tax, cash flow, and discipline. Workers comp benefits are usually non-taxable, but you still have to
manage money wisely. If budgeting is a concern, I bring in a trusted planner to help.

When trial is the better bet
Some cases demand a hearing. If the insurer denies the very body parts that drive your disability, settling cheap
will haunt you. I take cases to trial when surgery is being refused without sound medical basis, when the IME is so
riddled with omissions that it will not survive cross examination, or when a vocational expert’s conclusions ignore
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the hard realities of your limited job market. Going to trial can also reset the balance when an adjuster believes
you will blink. A well prepared, well documented case that presents cleanly at hearing often changes how the other
side values not only this claim but future claims from your employer.

Trials carry risk. A judge could decide you reached MMI earlier than your doctor believes. Surveillance could muddy
testimony. An appeal could stall payments. Still, if the law and facts align, a decisive win can deliver continued
weekly checks, authorized care, and leverage for a later settlement on far better terms.

Settlement structures that protect the future
Settlements come in flavors. Some resolve indemnity only, leaving medical open for the life of the claim. This can
work well if your treatment is stable and the carrier has been reasonably cooperative. Others are full and final,
closing wage loss and medical together. When medical is closed, we scrutinize the number because it must carry
you long after the paperwork is filed. If Medicare’s interests are triggered, we either submit a proposed Set Aside
to CMS or create a set aside account funded from the settlement with strict rules about how you spend it. That
money buys only Medicare-covered, injury-related care. It is tedious, but it protects your federal benefits.

A structured settlement pays over time. It can be useful if you are at risk of burning through funds or if you want
guaranteed income to replace wages. Annuity rates matter. So does inflation. If the carrier proposes a structure, I
want to see the market quotes, not just their broker’s summary. A partial structure, where you take a manageable
lump sum and place the rest into fixed periodic payments, often balances flexibility with security.

Fees, costs, and the net in your pocket
Workers compensation fees are typically contingent and subject to approval by the judge or board. Percentages
vary by state, often capped between 10 percent and 25 percent of certain benefits. Some jurisdictions tie fees to
what the lawyer obtains for you above what the carrier voluntarily paid. Costs for depositions, expert reports, and
records retrieval also matter. I itemize these as we go and talk openly about whether spending another 3,000
dollars on a vocational expert will likely move the needle. The only number that truly matters to you is the net. I
run those numbers before any settlement discussion, not after.

Three brief case snapshots
A machinist in his early 60s slipped on coolant and tore his rotator cuff. The employer offered light duty that did
not exist on the shop floor. The insurer paid TTD for six months, then an IME declared MMI despite ongoing
weakness. His treating surgeon recommended a revision repair. We gathered detailed strength metrics, job
descriptions listing torque requirements, and a vocational report highlighting limited reemployment options at his
age. Mediation started at 40,000 dollars. We went to hearing on compensability of the revision surgery and won.
Six months later, with the surgery successful but leaving permanent overhead restrictions, we settled indemnity for
165,000 dollars and left medical open. The carrier agreed to a nurse case manager the client trusted.

A home health aide in her 30s developed complex regional pain syndrome after an ankle fracture. The defense
pushed hard on psychosocial factors and early return. We engaged a pain specialist who documented temperature
and color changes, allodynia, and functional testing consistent with CRPS. Surveillance showed nothing
inconsistent. Trial carried real risk because CRPS cases can divide judges. Settlement talks focused on a structured
package. We closed indemnity and medical for 275,000 dollars, with 175,000 in a structure paying 1,200 dollars
monthly for 12 years. A small Medicare Set Aside was approved, funded at 18,500 dollars. She used the upfront
cash to relocate and retrain for remote work.



A delivery driver with lumbar disc herniation and a prior back claim saw the defense push apportionment to
degeneration. The initial rating came back at 9 percent WPI. We obtained a second opinion that carefully explained
the acute annular tear on MRI and why prior symptoms were not functionally limiting. We also corrected the
average weekly wage after discovering uncounted overtime. The carrier moved from 35,000 to 92,000 at
mediation. We advised trial because the open medical value was significant for a likely microdiscectomy. The judge
ruled the surgery compensable and awarded ongoing TTD. Nine months later, once post-op recovery stabilized,
we negotiated a full and final settlement at 210,000 dollars including a future medical allocation supported by fee
schedule projections.

A grounded checklist for deciding whether to settle now or go to trial
Do we have clear, supportive medical opinions on causation, MMI, and permanent impairment, or do we need
more development.

Is your average weekly wage accurate, and how does the likely duration of wage loss compare to the offered
lump sum in present value terms.

What is the realistic outlook for future medical, and will closing medical today jeopardize necessary care or
Medicare eligibility.

How strong is liability, including notice, consistency of your history, and vulnerability to surveillance or
credibility attacks.

What do timing and life needs dictate, including cash flow, housing, and the stress you can reasonably carry
through a hearing and possible appeal.

Building leverage: preparation that moves numbers
Preparation is not showmanship. It is leverage. Before I recommend settlement or trial, I make sure we have the
right building blocks. That can mean nudging a treating doctor to write a narrative that puts test results in plain
language, not jargon. It can mean scheduling a functional capacity evaluation that quantifies lift, carry, and stand
tolerances. It can mean a vocational assessment that ties your restrictions to actual job listings and wages in your
county, not theoretical positions on a spreadsheet.

On the defense side, I study the IME report as if it were a deposition outline. Where did the doctor assume facts
not in evidence. Did they skip key testing. How does their curriculum vitae reveal bias. If a surveillance video exists,
we contextualize it. I also push early for mediation when I sense the adjuster is not hearing the story behind the
records. A face-to-face, or even a well run virtual session, can expose blind spots on both sides.

Non-monetary terms that still matter
While workers comp is narrower than civil litigation, non-monetary terms still shape outcomes. In some
settlements, the employer insists on resignation, especially if a return-to-work relationship has soured. If that is on
the table, I negotiate neutral reference language to protect your future job search. If there are child support
arrears or Medicaid liens, we handle those deliberately so you are not blindsided when funds arrive. If a nurse case
manager will stay involved in open medical, I push for someone collaborative, not adversarial. Small details, like
how and where you fill prescriptions, can save endless friction later.

When your values lead the legal advice



Not every smart legal choice fits the client’s values. I have represented people who would not settle because they
wanted the insurer to acknowledge injury and authorize the surgery their doctor recommended. I have also
advised clients to accept fair settlements because their mental health could not withstand another year of
litigation. A workers compensation lawyer’s job is to surface the trade-offs, not to chase a scoreboard. If a trial is
your best chance to keep care open and protect your long-term function, I will say so plainly. If a settlement now
lets you stabilize your family and move forward, I will say that too.

How to prepare yourself for either path
Document your pain and your progress without dramatics. Keep every appointment you can. Tell your doctors the
full truth, including what tasks at home you can no longer do. Save pay stubs and any communication from your
employer or the insurer. If you are offered a light duty job, get the details in writing, including shifts, tasks, and
accommodations. Do not post about your injury online. If something does not make sense, ask your lawyer. You
are not a passenger in this process. You are the central witness and the person who lives with the outcome.

The right time to choose settlement or trial is when the evidence is mature, the numbers are honest, and the
choice respects your health and your life. That decision should feel informed, not pressured. A careful evaluation
does not guarantee a perfect result, but it dramatically improves the odds that whatever path you take serves you
now and in the years ahead.


