
How a Commercial Item Determination Shapes
Procurement Strategy
When I first started working with federal contractors, the term "commercial item determination"
felt like one of those bureaucratic hurdles you just had to endure. But over time, I realized it is
one of the most strategic tools a company can use to shape its procurement strategy. Getting
it right can mean the difference between a smooth, profitable contract and a drawn-out, cost-
heavy ordeal.

Let me walk you through what I have learned from years of advising on these determinations,
and why they matter more than most people realize.

What Is a Commercial Item Determination?
A commercial item determination is a formal decision by a contracting officer that a product or
service meets the criteria of a "commercial item" under the Federal Acquisition Regulation
(FAR). Once that designation is made, the government can buy it using streamlined procedures,
which saves time and money on both sides.

But the process is not automatic. You have to present evidence that your offering is sold to the
general public, or that it is based on an item sold to the public and only modified to a degree
that does not change its commercial nature. The FAR defines this carefully, and I have seen
many companies stumble by assuming their product qualifies when it does not.

Why It Matters for Your Business
If you win a commercial item determination, you unlock several advantages. The government
does not need to demand cost data, which means less paperwork and fewer audits. You can
use standard commercial pricing and terms. And you can often avoid the complex cost
accounting rules that apply to noncommercial items.

One contractor I worked with sold a modified off-the-shelf software package. By getting a
commercial item determination early, they shaved months off the contracting timeline and
avoided a lengthy cost analysis that would have revealed their internal profit margins. That is a
win for any business.

The Risks of Getting It Wrong
On the other hand, I have seen companies claim commercial status without proper
documentation. That can lead to protests from competitors, delays, and even contract
termination. A commercial item determination is not something you can bluff your way
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through. The government has auditors who know the rules, and they will push back if your
justification is weak.

One client tried to argue that a custom-built system was commercial because it used some off-
the-shelf components. The contracting officer rejected the determination, and the company
had to restart the procurement from scratch. That kind of setback can kill a small business.

How to Build a Strong Case
So how do you prepare a solid commercial item determination? Start by gathering evidence of
commercial sales. The FAR says you need to show that the item is sold in substantial
quantities to the general public. That could mean sales to other companies, state governments,
or even foreign governments. But be careful: sales to the federal government itself do not
count as commercial sales for this purpose.

Next, document any modifications. If you made changes to a commercial product, explain
exactly what changed and why. The rule of thumb is that the modifications must not be so
extensive that the item is no longer commercial. I have seen this become a gray area, and the
best approach is to get a legal opinion early.

Finally, prepare a written narrative that ties your evidence together. Contracting officers
appreciate a clear, honest story about your product and its market. They are not looking to trap
you, but they need enough information to make a defensible decision.

Common Pitfalls in the Process
Over the years, I have noticed a few mistakes that keep coming up. One is relying on a single
sale to claim commercial status. The FAR talks about "substantial quantities," but there is no
magic number. Still, one sale to a friend's company will not convince anyone.

Another pitfall is ignoring the difference between a commercial item and a noncommercial
item that happens to be sold commercially. For example, a service that is unique to the
government but marketed as commercial can trigger scrutiny. The determination must be
based on the actual nature of the item, not just the label.

Also, do not assume that an item is commercial just because it is sold online. The government
looks at the entire context: pricing, terms, modifications, and the market. I have seen a
perfectly good product fail the test because the company could not show enough public sales.

Strategic Considerations for Procurement Teams



For procurement teams, a commercial item determination is not just a checkbox. It affects
how you write the solicitation, how you evaluate offers, and how you manage the contract
afterward. If you plan to use commercial items, build the determination into your acquisition
strategy from day one.

One approach I recommend is to request a commercial item determination before you issue
the request for proposals. That way, you know exactly what rules apply, and you can tailor your
evaluation criteria accordingly. It also signals to contractors that you are serious about
streamlining the process.

But be careful: a determination can be challenged, so keep good records of the evidence you
used. If a competitor protests, you will need to defend your decision. I have seen protests
succeed because the contracting officer did not document the commercial status properly.

Working with Legal Counsel
I cannot stress enough how important it is to involve legal counsel early. The FAR is complex,
and the case law around commercial item determinations keeps evolving. A good lawyer can
help you avoid mistakes that cost time and money.

One contractor I advised had a strong case but presented it poorly. Their submission was
disorganized, and the contracting officer rejected it on procedural grounds. We helped them
resubmit with a better structure, and the second attempt succeeded. But the delay cost them
six months of revenue.

Legal counsel can also help you navigate the gray areas. For instance, some items are
commercial even if they are only sold to a narrow market, like specialized industrial equipment.
The key is showing that the market exists and that the government is not the only customer.

Real-World Examples
Let me share a couple of examples to illustrate how this plays out. First, a company that makes
ruggedized laptops for military use. They sell similar laptops to mining companies and oil rig
operators. That is a strong commercial argument because the same product serves multiple
markets. Their commercial item determination went through smoothly.

Second, a company that builds custom software for the Navy. They tried to claim it was
commercial because they used an open-source platform. But the platform was free and public,
so that did not make the final product commercial. They had to go through the full cost
accounting process, which added months to their project.



These examples show that the determination depends on the specific facts. There is no one-
size-fits-all answer, which is why you need to prepare thoroughly.

Future Trends in Commercial Item Determinations
The government is pushing for more commercial buying, especially in technology areas. But
that does not mean the standards will get looser. If anything, the opposite might happen: more
scrutiny to ensure that "commercial" is not used as a loophole.

I expect to see more guidance on digital goods, cloud services, and data analytics. These items
do not fit neatly into the traditional commercial item framework, and the government is still
figuring out how to handle them. If you work in those areas, stay informed about new
regulations and court decisions.

Also, watch for changes in how the government defines "substantial quantities." There have
been debates about whether a few large sales count the same as many small sales. The
answer is not settled, but it is something to monitor.

Final Thoughts
A commercial item determination is one of those things that seems simple on the surface but
gets complicated fast. The payoff for getting it right is huge: faster contracts, less red tape,
and better terms. The cost of getting it wrong can be devastating.

My advice is to start early, gather solid evidence, and get professional help if you need it. The
process is not as scary as it sounds, but it requires attention to detail. And remember, the goal
is not just to check a box, but to build a procurement strategy that works for everyone involved.


