Navigating the Commercial Item Determination
Process in Government Procurement

In my years working with government contractors, | have seen the term "commercial item
determination” become both a lifeline and a source of confusion. The federal acquisition
system is, by its nature, risk-averse. But the commercial item determination process exists to
help agencies access innovative, off-the-shelf solutions without the overhead of a full
development contract. Getting this right can mean the difference between a streamlined
procurement and a protracted negotiation that burns through budgets and goodwill.

The idea is simple: if a product or service is already sold to the general public, the government
should be able to buy it with minimal customization. But the execution is anything but simple. |
have watched companies spend months preparing documentation, only to have contracting
officers request additional data because the offering does not clearly fit into the traditional
commercial item box. The nuance lies in the details, and those details are what | want to walk
through here.

What Makes an Item Commercial?

The Federal Acquisition Regulation (FAR) Part 2 provides a definition, but it leaves room for
interpretation. In practice, an item qualifies as commercial if it is offered for sale, lease, or
license to the general public in substantially the same form as the government requires. That
includes minor modifications that do not alter the nature of the item. For example, a software
platform sold to private companies for customer relationship management can be offered to a
federal agency with a few extra security features. That is commercial. But if the agency wants
a completely custom module that the company has never sold to anyone else, the item starts
to look non-commercial.

Over the years, | have seen contractors push the boundaries by claiming that any product with
a public price list qualifies. That is not how it works. The key is market presence. If the item has
not been sold in any meaningful quantity to the general public, it will not pass a rigorous

review. And that review is part of the commercial item determination process. It is not a rubber
stamp. It requires evidence: past sales, marketing materials, pricing data, and a clear
demonstration that the item is the same as what is sold commercially.

Why the Process Matters

From a contractor’s perspective, a successful commercial item determination opens the door
to faster awards, fewer audits, and less burden from cost accounting standards. For the
government, it means access to products that have already been proven in the marketplace,
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often at lower prices driven by competition. But there is a trade-off. The government gives up
some of its traditional oversight rights, such as access to cost data, in exchange for the
efficiencies of commercial buying. That is a fair bargain, but only if the determination is
accurate.

| recall one case where a contractor claimed a modified medical device was commercial
because the base model was sold to hospitals. The device had been altered so extensively for
the military’s rugged environment that it no longer resembled the commercial version. The
contracting officer rejected the determination, and the contractor ended up in a lengthy cost-
reimbursement contract that drained both time and money. That situation could have been
avoided with a more honest assessment upfront.

Steps to Prepare a Strong Submission

When | advise clients on preparing for a commercial item determination, | start with three
fundamental steps:

e Document market presence: Provide invoices, purchase orders, or catalog listings
that show the item has been sold to non-government customers. The more recent and
frequent the sales, the better.

e Compare the offering: Map the government’s requirements against the commercial
version. Highlight any modifications and explain why they are minor. If you cannot
honestly call them minor, reconsider your approach.

e Align pricing strategy: The government expects prices consistent with commercial
sales. If you plan to charge a premium for the same item, you need a solid
justification, such as volume discounts or additional services.

These steps are not just bureaucratic hurdles. They are opportunities to build a clear narrative
around why the item belongs in the commercial lane. A well-prepared submission also speeds
up the contracting officer’s review, which benefits everyone.

Common Pitfalls to Avoid

Even experienced contractors stumble. One mistake is relying on a single commercial sale
from years ago. The government wants evidence of ongoing commercial activity. Another is
including modifications that change the item’s primary function. For instance, adding a new
feature that the commercial version never had can tip the balance toward non-commercial. |
have also seen companies fail to update their commercial item determination documentation
when the product evolves. If you release a new version, you may need a fresh determination.



Another subtle issue involves service contracts. A commercial item determination is not just
for products. Services that are offered to the public in a standard way can also qualify. But if
the government requires a highly tailored service, such as a unique reporting structure or
specialized personnel qualifications, it may not pass muster. In those cases, it is better to
negotiate a separate non-commercial contract for the specialized elements.

Working with Contracting Officers

Contracting officers are not adversaries. They have a job to do, and they are accountable for
their decisions. | have found that transparency goes a long way. Share your commercial sales
data freely. Offer to walk through your documentation. If a contracting officer has questions,
answer them promptly and honestly. | once worked with a team that provided a sample of the
actual product for evaluation. That simple gesture built trust and accelerated the process.

However, do not assume that a commercial item determination will be granted just because
you think it should be. The government has the right to request additional information,
including cost data if the item is priced based on a modification. Be prepared to justify your
position with facts, not opinions.

Looking Ahead

The procurement landscape is shifting. The Department of Defense and civilian agencies are
increasingly interested in commercial solutions to speed up acquisition and reduce costs. That
means the commercial item determination process will only grow in importance. Contractors
who master it will have a competitive edge. Those who treat it as a checkbox exercise will find
themselves frustrated.

In my experience, the most successful companies treat the determination as part of their
business strategy, not just a compliance task. They design their products with commercial
appeal from the start. They maintain clean records of sales to a broad customer base. And
they engage with contracting officers early, before a solicitation is issued. That proactive
approach reduces risk and increases the likelihood of a favorable outcome.

If you are preparing for your first commercial item determination, take the time to learn the FAR
rules and talk to someone who has been through it. The investment is worth it. A proper
determination can cut months off your acquisition timeline and save your company substantial
administrative costs. And for the government, it means getting the best technology into the
hands of users faster.

Finally, remember that the process is not static. Regulations change. Market conditions evolve.
What was commercial five years ago may not be today. Revisit your assumptions periodically.



And if you ever find yourself unsure, ask. The worst that can happen is a no, and even that
gives you clarity on how to proceed.



