
Why Your Commercial Item Determination Matters
More Than You Think

The Hidden Weight of a Single Classification
If you have spent any time in federal contracting, you know the term "commercial item
determination" carries real weight. It is not just paperwork. It shapes how you price your
product, how you compete, and how much the government ultimately pays. Get it right and you
save months of negotiation. Get it wrong and you leave money on the table or, worse, invite a
audit that takes years to untangle.

I have seen both sides. Early in my career I worked for a small manufacturer that sold
ruggedized laptops to the Department of Defense. We thought we understood the rules. Our
product was essentially off-the-shelf with a few tweaks. We filed a commercial item
determination almost as an afterthought. That single decision locked us into a pricing model
that did not reflect our actual costs. We ended up losing margin on every unit for three years
before someone caught the mistake.

What a Commercial Item Determination Actually Does
At its core, a commercial item determination is a formal declaration that a product or service
meets the definition of a commercial item under the Federal Acquisition Regulation (FAR). That
definition is broader than many people assume. It covers items sold to the general public,
items that are modifications of commercial products, and even items that are not yet sold but
could be offered commercially.

The key benefit is that commercial items are exempt from the cost accounting standards that
apply to other government contracts. You do not have to submit certified cost or pricing data.
You do not have to open your books to a government auditor. Instead, you base your price on
catalog prices, market prices, or a reasonable analysis of what the item would sell for in a
commercial market.

That freedom is valuable. But it also creates a trap. If your commercial item determination is
too aggressive, you might claim commercial status for something that is truly custom. The
government can challenge that later, and the penalties can be severe. If you are too
conservative, you end up under the same cost disclosure rules as a defense contractor building
a new missile system. That is expensive and slow.

The Real-World Trade-Offs

https://www.primary-bookmarks.win/commercial-product-determination


I once worked with a company that made specialized software for air traffic control. The core
product was a commercial scheduling tool they sold to airports. But the government wanted a
version with unique encryption and reporting features. The question was whether that modified
version still qualified as a commercial item.

The legal team said no, because the modifications were substantial and not available to the
general public. The product team said yes, because the underlying code was the same. The
truth was somewhere in the middle. We ended up filing two separate determinations: one for
the base product and one for the military variant. That gave us flexibility. We could sell the base
product as a commercial item and price the custom version under a different structure.

That is the kind of judgment call that a one-size-fits-all rule cannot capture. Every commercial
item determination involves a balance between the letter of the regulation and the reality of
your business. The FAR gives you some guidance, but it is not a checklist. You have to think
about how the item is marketed, how it is sold, and whether the government is really getting
something that exists in the commercial marketplace.

Common Pitfalls I Have Watched People Make
Assuming that because a product has a commercial version, every government
version automatically qualifies. Modifications matter, especially if they change the
item's function or performance.

Relying on a single price list without documenting how you arrived at it. The
government will ask for the basis of your pricing, even for commercial items.

Ignoring the difference between a commercial item and a commercial off-the-shelf
(COTS) item. COTS is a subset with even fewer requirements, but the threshold is
higher.

Filing a determination too early in the development process. If the product is still
changing, your determination may become invalid.

Not updating the determination when the product changes. A commercial item
determination is not a one-time event. If you add features or change suppliers, you
may need to revisit it.

Each of these mistakes cost real money. I have seen companies lose bids because their
determination was rejected after the solicitation closed. I have seen others pay back millions in
overpayments because they could not defend their pricing.

How to Approach a Commercial Item Determination the Right Way



The best approach is to treat the determination as a living document. Start early. Gather
evidence of commercial sales, market pricing, and any modifications. Write a narrative that
explains why the item meets the definition. Do not just check boxes. Explain the rationale.

If you are unsure, get a second opinion. The government's own rules allow you to request a
determination from the contracting officer. That can be a double-edged sword, because the
contracting officer may say no. But a clear no is better than a fuzzy yes that gets challenged
later.

I also recommend building a standard template for your company. Every determination should
cover the same ground: the item description, the commercial market evidence, the pricing
basis, and the justification for any modifications. That consistency makes it easier to defend
later.

When the Rules Change
The FAR is not static. In recent years, the government has pushed for more scrutiny of
commercial item determinations. There is a perception that some contractors abuse the
designation to avoid transparency. That means the burden of proof is higher than it was a
decade ago. You need better documentation and a clearer link to the commercial market.

At the same time, the definition of commercial item has expanded. It now includes services,
certain types of research and development, and even items that are sold to the government but
not yet to the public. That creates opportunities for contractors who think creatively about how
their products fit.

One area that often surprises people is the treatment of commercial items that are sold
through a distributor. The government sometimes argues that if the item is not sold directly to
the public, it is not truly commercial. That is not always correct. The regulations look at the
item itself, not the sales channel. But you need to be ready to explain your distribution model.

Practical Steps You Can Take Right Now
If you have existing contracts that rely on a commercial item determination, pull them out and
review them. Look at the documentation you submitted. Is it still accurate? Have the products
changed? If you cannot find the original determination, that is a red flag. Start building a file
now.

For new bids, include the determination as part of your proposal package. Do not wait for the
government to ask. Show them that you have thought it through. That builds credibility and
speeds up the evaluation process.



Finally, invest in training for your contracts team. The rules are nuanced, and the consequences
of a mistake are high. A day of training on commercial item determinations can save you
months of litigation later.

The Bigger Picture
A commercial item determination is not just a compliance exercise. It is a strategic decision
that affects your pricing power, your audit risk, and your relationship with the government.
Treat it as seriously as any other business decision. The time you spend upfront will pay off in
smoother negotiations and fewer surprises.

I have seen companies that treat it as a checkbox and companies that treat it as a core part of
their contracting strategy. The latter always come out ahead. They win more contracts,
negotiate better terms, and spend less time defending their pricing. That is the real value of
getting it right.


