
Navigating the Commercial Item Determination
Process in Government Contracting
When you work in government contracting long enough, you start to see patterns in the way
agencies buy things. Some purchases feel straightforward. Others turn into a long slog through
regulations and paperwork. One of the most common sticking points I have seen over the
years is the question of whether something qualifies as a commercial item. Getting that
classification right can save weeks of work and open up simpler buying paths. Getting it wrong
can lead to protests, audits, and rework.

I remember sitting in a pre-award meeting years ago where a contracting officer asked a
vendor point blank: "Why do you think this is a commercial item?" The vendor stammered
through an answer without any real evidence. The officer shook her head and moved the
procurement into a full competitive solicitation under Part 15 of the FAR. That added months to
the timeline. That moment stuck with me because it showed how much hinges on a solid
commercial item determination.

What follows is a practical look at how to approach the commercial item determination
process, what kind of evidence you need, and where people commonly stumble. This is not a
legal treatise. It is a field guide from someone who has been in the room when these decisions
get made.

What a Commercial Item Determination Really Means
Under the Federal Acquisition Regulation, a commercial item is broadly defined in FAR 2.101.
The idea is that if a product or service is sold competitively in the commercial marketplace, the
government should be able to buy it under streamlined procedures. That saves time and
money for everyone. But the definition includes some nuance. It covers items that are offered
for sale, in production, or under development for the general public. It also covers
modifications of a commercial item if the changes do not alter the item's essential nature or
function.

The key point is that the government does not want to treat everything as a custom
development project. If a company sells a standard software package to Fortune 500
companies, the government should not need to go through a full design competition to buy it.
That is the policy intent. But the execution requires the contractor to prove that the item really
is commercial. That proof is what the commercial item determination is all about.

Why Evidence Matters More Than Labels
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One mistake I see often is that contractors assume a commercial item determination is
automatic if their product is sold to commercial customers. They think a simple statement on
letterhead will suffice. That is rarely enough. The government needs verifiable evidence.
Without it, the contracting officer cannot make a legally defensible determination.

When I help companies prepare their documentation, I tell them to think about what a
reasonable person would need to see to be convinced. A few examples of the kind of evidence
that works include:

Sales data showing the item has been sold to at least one commercial customer in
similar quantities and with similar terms

Published price lists or catalogs that show the item is offered for sale to the general
public

Marketing materials or technical documentation that describe the item and its
standard features

Contracts or purchase orders from commercial buyers that demonstrate the item is
being sold in the ordinary course of business

Third-party certifications or standards that confirm the item meets industry norms

I have seen cases where a vendor provided nothing more than a signed statement from their
CEO. The contracting officer rejected it and asked for sales records. The vendor had to
scramble to pull together invoices from the previous two years. That is avoidable if you prepare
ahead of time.

Common Missteps in the Process
The most common error I encounter is confusing "commercial" with "standard." A product
might be standard in the sense that it has fixed features, but if it has never been sold to anyone
outside the government, it does not qualify. The law requires a nexus to the commercial
marketplace. Another frequent problem is treating modifications as automatically commercial
just because the base item is. A modification that changes the function or performance can
push the item outside the commercial definition.

I once worked with a company that made ruggedized laptops for military use. The base laptop
was a commercial model sold to construction firms. The military version added encryption
hardware and a special coating. The company argued the laptop was still commercial. We had
to walk them through why the encryption module made it a different item. The government
agreed and required a separate determination for the modified version. That was a hard
conversation, but it saved them from a potential false claim later.



Another pitfall is timing. Some contractors submit their commercial item determination
request too late in the procurement cycle. If you wait until after the solicitation is issued, you
may have already lost the chance to use simplified procedures. The better approach is to
engage early. Discuss the item with the contracting officer during market research. Share your
evidence before the solicitation goes out.

Building a Defensible Case
When I sit down to build a commercial item determination package, I start with the FAR
definition and map the product or service to each element of that definition. Then I gather
evidence that supports each element. I do not rely on a single type of evidence. I look for
convergence. If the price list, the sales records, and the marketing materials all tell the same
story, the case is strong.

I also pay attention to how the item is priced. Commercial items are typically sold at prices that
are determined by the market, not by cost analysis. If your pricing is based on a detailed cost
breakdown, that can signal that the item is more custom than commercial. The government
looks for consistency between how you sell to commercial customers and how you propose to
sell to the government.

One more thing I have learned is to document the rationale clearly. The contracting officer has
to write a written determination. If your package includes a narrative that explains why the item
meets the definition, the officer can incorporate that reasoning into the official record. That
helps everyone.

When the Determination Comes Under Scrutiny
Commercial item determinations are not always final. They can be challenged by other offerors
or reviewed by oversight agencies. I have been involved in several protests where the losing
offeror argued that the winner's item was not truly commercial. In those cases, the quality of
the original evidence makes all the difference. A thin file gets overturned. A robust file survives
scrutiny.

I tell my clients to treat the commercial item determination as a compliance document, not a
marketing piece. Be honest about any limitations. If the item has only been sold to one
commercial customer, say so. If there are minor variations between the commercial version
and the government version, describe them. Transparency builds trust with the contracting
officer.

And if the determination goes against you, do not give up. You can request a reconsideration or
work with the officer to narrow the scope of what needs to be treated as noncommercial.



Sometimes a partial determination is possible. The government can buy the base item as
commercial and only subject the truly custom part to full competition.

Regulatory Changes on the Horizon
The rules around commercial item determinations have been in flux. Recent updates to the FAR
and guidance from the Department of Defense have emphasized the need for stronger
evidence and more rigorous analysis. The days of a rubber stamp are gone. If you are
preparing a determination in 2025, expect the contracting officer to ask harder questions.
Expect to provide more data.

I recommend staying current with the relevant regulations and any court decisions that
interpret them. A few hours of research before you start can save weeks of rework. There are
also training courses and online resources, including the site that hosts this article, that offer
practical tips. Use them.

The commercial item determination process is not just a paperwork exercise. It is a strategic
decision that shapes how the government does business with the private sector. When done
right, it speeds up acquisitions, lowers costs, and gives the government access to the best
commercial technology. When done poorly, it creates friction and delay. Getting it right is worth
the effort.


