Navigating the FAR: A Practical Guide to
Commercial Iltem Determination

Why Commercial Iltem Determination Matters in Federal Procurement

After spending over a decade working with federal contractors and procurement teams, | have
seen the same stress surface again and again. A team identifies a product that seems perfect
for a government solicitation, but they cannot get the classification right. That is where
commercial item determination enters the picture. It is the formal process of deciding whether
a product or service meets the definition of a commercial item under the Federal Acquisition
Regulation, or FAR. Getting this wrong can delay a contract for months or even trigger a
protest.

| once worked with a small manufacturer who made ruggedized laptops for industrial use.
Their standard catalog model was nearly identical to what the Army needed, but the team
hesitated. They worried that because they had made a few tweaks to the operating system, the
product would not qualify. After a careful review of the FAR Part 2 definition and some market
research, we were able to confirm that their item was indeed commercial. That single
determination saved them from a lengthy cost accounting exercise and let them bid on a
contract that became their biggest revenue line that year.

What the FAR Actually Says

To understand commercial item determination, you first need to know what the regulation
considers a commercial item. FAR 2.101 defines it broadly. It includes any item that is

customarily used by the general public or by non-governmental entities for purposes other than
governmental, and that has been sold, leased, or licensed to the general public. It also covers
items that are minor modifications of a commercial item, as well as items developed at private
expense and sold in substantial quantities to the public.

Many contracting officers and vendors focus only on the first part of that definition, but the
minor modification clause is where most of the action happens. If you take a standard
commercial server and add a specific encryption module for a government client, that server is
still commercial provided the modification does not change the item's basic function or
performance. The key is that the modification must be minor. There is no bright line, but the
FAR offers guidance: the modification should not require a new design or a different
manufacturing process.

The Three Pillars of a Solid Determination
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Over the years, | have developed a mental checklist that | run through every time | start a
commercial item determination. It helps keep the process grounded in the regulation rather
than in assumptions.

¢ Market presence: Has the item been offered for sale to the general public? Price lists,
catalog listings, and third-party reseller pages all count. The more widespread the
commercial availability, the stronger the case.

e Consistency of sales: One-off custom builds do not qualify. The item should have a
history of being sold in similar form to multiple customers. Volume matters, but even
modest quantities can be enough if they show a pattern.

¢ Modification scope: If you changed the item for a government customer, how deep
did the change go? Surface-level adjustments like different paint or a different
connector are usually fine. A full reengineering of the internal architecture is not.

These three elements come up repeatedly in the case law and in the decisions of the
Government Accountability Office. | keep a folder of GAO decisions that show where a
contractor got the determination wrong. It is remarkable how often a company loses a protest
because they assumed an item was commercial without checking the second pillar,
consistency of sales.

Common Pitfalls | Have Seen

The biggest mistake | encounter is relying on a single contract as proof of commerciality. A
company wins one deal with a state agency and then declares the item commercial for a
federal solicitation. That is not enough. The FAR requires that the item be sold in substantial
quantities to the general public. One sale, especially to a government entity, does not
demonstrate that the item has a true commercial market.

Another frequent error is treating services the same as products. For services, the commercial
item determination hinges on whether the service is offered to the general public in
substantially the same form. Many consulting firms try to argue that their bespoke advisory
work is commercial because they offer similar advice to private clients. But if the service is
tailored to the specific requirements of a federal agency in a way that would not make sense
for a private company, it probably does not qualify.

| also see teams conflating price reasonableness with commerciality. Just because a price is
fair does not mean the item is commercial. The two concepts are related but distinct. A
commercial item determination is about the nature of the item and its market history. Price
reasonableness is a separate analysis that happens after the determination is made.

How Documentation Changes the Outcome



One of the most practical lessons | have learned is that the quality of the written determination
matters as much as the facts themselves. A poorly documented commercial item
determination can be the difference between a smooth audit and a four-month delay. |
recommend writing the determination as if you are explaining it to a contracting officer who
has never seen your product before. Include references to the specific FAR clauses, attach
copies of price lists or catalog pages, and describe the modification in plain language if one
exists.

| once helped a defense contractor document a determination for a modified off-the-shelf
radio. The original radio was sold through normal commercial channels. The modification was
a firmware change that added a frequency band used only by the military. We wrote a narrative
that described the original commercial product, showed the firmware change was a minor
modification because it did not change the hardware or the core transmission protocol, and
attached three invoices from commercial sales. The contracting officer accepted it without a
single follow-up question. That is the outcome you want.

Market Research as a Foundation

The phrase "commercial item determination" might sound like a pure legal exercise, but it is
actually grounded in market research. You cannot prove an item is commercial without
showing that it exists in the commercial marketplace. That means looking beyond your own
sales records. Check industry publications, trade show catalogs, online retailers, and
distributor lists. If the same product or a very similar one is available from multiple vendors,
that strengthens your case.

| recommend creating a simple market research memo for every determination. List the
sources you checked, what you found, and how the item compares to other commercially
available products. This memo becomes part of the contract file and protects you if the
determination is challenged later. It also helps your team move faster on future determinations
because you build a library of vetted sources.

Trade-Offs in the Determination Process

There is no perfect approach to commercial item determination. If you read too narrowly, you
might miss legitimate commercial items and end up with a more burdensome contracting
path. If you read too broadly, you risk a protest or a government audit that could suspend your
contract. | have seen both outcomes. The middle ground is to be conservative with your
evidence but not with your reasoning. If the evidence clearly shows the item meets the FAR
definition, document it thoroughly and stand behind it.



One trade-off | often discuss with clients is the cost of the determination itself. A thorough
determination might take a few days of research and writing. That feels expensive when you
are trying to win a contract quickly. But compare that to the cost of losing a protest or having to
redo the entire solicitation under a different acquisition method. The upfront time investment
almost always pays off.

Keeping the Process Repeatable

If your company bids on multiple federal contracts, you need a repeatable process for
commercial item determination. The worst feeling is starting from scratch every time. | have
seen teams create a template that includes a checklist of required evidence, a standard format
for the narrative, and a folder structure for supporting documents. That template cuts the time
for each new determination by more than half.

| also recommend training your proposal team on the basics of the FAR definition. They do not
need to be experts, but they should know enough to flag an item that might need a
determination early in the proposal process. That way you avoid the scramble at the deadline.
A little foresight saves a lot of pain.

The federal market rewards preparation. A solid commercial item determination is one of the
most effective ways to demonstrate that preparation. It shows the government that you
understand the rules and that you have done the homework. That trust is hard to earn and easy
to lose. But when you get it right, the door opens to opportunities that would otherwise stay
closed.



