
A lot of people sit in my office and say some version of the same sentence:

“We put the house in joint names with our daughter so it will avoid probate. We’re all set, right?”

Sometimes they are half right. Often they are setting up their family for problems that are far more expensive and
stressful than probate would have been.

Joint ownership is a tool. Used correctly, it can be helpful. Used as a shortcut in place of real planning, it can create
tax headaches, family disputes, Medicaid problems, and lawsuits. Let’s walk through how it actually works, where it
helps, and where you should pause and get advice before you add another name to a deed or account.

How joint ownership actually works at death
Not all joint ownership is the same. The label on the account or deed matters more than most people realize.

Most commonly, I see three flavors of joint ownership on real estate and investment accounts:

Joint tenants with right of survivorship. When one owner dies, the surviving owner automatically owns 100
percent. This usually avoids probate for the first death, because the asset passes by contract, not through the will.

Tenants in common. Each owner has a separate share. When one dies, that share does not automatically pass to
the other owner. It passes according to the decedent’s will or intestacy laws, which means probate.

Tenancy by the entirety. Similar to joint tenants with right of survivorship, but limited to married couples in certain
states. It can offer extra creditor protection.

For bank accounts, you often see “joint with rights of survivorship” by default. For brokerage accounts and real
estate, you usually must choose the form of ownership when the account or deed is set up.

Here is the key point that people often miss: joint ownership only avoids probate on that specific asset, at that
specific death. It does not replace a will, it does not solve tax issues, and it does not coordinate with your other
assets unless you plan it that way.

When joint ownership does avoid probate
Used carefully, joint ownership can be an efficient way to pass certain assets.

If a married couple owns their home as joint tenants with rights of survivorship (or tenancy by the entirety,
depending on the state), then when the first spouse dies, the second becomes the sole owner, usually without
court involvement. The same is true for a joint bank account with a right of survivorship.

A few practical points from real cases:



If the surviving owner is competent, accessible, and responsible, the transition is simple. We usually complete an
affidavit of survivorship and update the county property records or financial institution.

If there are multiple joint owners and one dies, there can be confusion about what happens next. Example: three
siblings co-own a rental property as joint tenants with right of survivorship. One dies. The surviving two now own
the property equally. The deceased sibling’s children get nothing from that property, unless the siblings choose to
compensate them separately.

Joint ownership can work between spouses for the first death, but it does nothing for the second death. When the
surviving spouse passes away, if there is no will or trust and no beneficiary designations, the property is now
subject to probate.

So yes, joint ownership can help avoid probate in very narrow circumstances. The problem is that people assume
that what works for one account or one death will solve their entire estate. That is rarely true.

The hidden risks of adding a child as joint owner
Most of the serious problems I see come from parents who add one or more children as joint owners on real
estate or investment accounts.

It feels simple and cheap. No lawyer, no trust, just a trip to the bank or a deed form from the internet. What they
do not see are the layers of risk they are creating.

Creditor and lawsuit exposure. When you add your child as a joint owner, you are not just making them your
beneficiary. You are making them a current owner. If they get sued, divorced, have a judgment against them, or
file for bankruptcy, your asset is now in the crosshairs. I once represented a widow whose only son was added as



joint owner on her house. He caused a serious car accident with inadequate insurance. The plaintiff’s attorney
quickly discovered his name on the property. That turned a simple estate into a scramble to protect her home.

Loss of control. Many people think “I am still on the deed, so I am in charge.” In reality, once your child is a co-
owner, you generally cannot sell, refinance, or take out a home equity line of credit without their signature. If a
relationship sours or a child is mentally unstable, that signature may not be forthcoming.

Unintended disinheritance. Suppose you add only one child as joint owner “for convenience” with the
understanding they will share with their siblings when you die. Legally, that child has no obligation to share. Even
if they are ethical, their own creditors, divorce, or disability can derail that plan.

Tax complications. Adding a child as a joint owner during your lifetime can be a taxable gift. More importantly for
many families, it can damage capital gains tax treatment. If your child inherits the property at your death, they
usually receive a step up in basis to the property’s value at the date of death. If you add them as a joint owner
years earlier, part of their interest may retain your original, much lower basis. That can create a larger capital gains
tax bill when the property is sold.

Confusion with Medicaid and long term care. Adding a child as a joint owner can be treated as a gift for Medicaid
purposes, which may trigger penalties under the Medicaid 5 year lookback. People sometimes call this kind of
thing the “Medicaid loophole”. It is not a loophole. It is a common way to get disqualified from benefits for a
period of time.

From experience, when families try to use joint ownership as a cheap replacement for planning, they often end up
paying more in legal fees and taxes later than they would have spent on a solid plan from the start.

Joint ownership, Medicaid, and the 5 year rule for irrevocable trusts
Anytime someone asks, “Can a nursing home take your house if it’s in a trust?” I know we are really talking about
Medicaid rules, not the nursing home directly.

Here are the essential pieces to understand:

Medicaid 5 year lookback. When you apply for Medicaid to pay for long term care, the state reviews your financial
transactions for the previous five years. If you have given away assets or transferred them for less than fair market
value, Medicaid can impose a penalty period. During that time, they will not pay, and you are expected to cover
your own care.

How to avoid the Medicaid 5 year lookback is really about timing and structure, not tricks. Transfers need to be
done well before care is needed, and in a way that fits with your tax and family goals.

Irrevocable trusts. In many states, an irrevocable asset protection trust can, if drafted and funded correctly, remove
certain assets from your countable resources for Medicaid after the 5 year rule for irrevocable trusts has run. That
means you transfer the property into the trust, give up direct ownership and control, and then wait at least five
years before applying for Medicaid. Transfers into the trust generally start that lookback clock.

People often reference a “7 year rule for trusts”, which actually comes from UK inheritance tax rules, not standard
U.S. Medicaid law. In the United States, Medicaid lookback periods are typically 5 years for long term care benefits,
although state details can vary and laws change over time. That is why local advice matters.

Can a nursing home take your house if it’s in a trust? If the trust is revocable and you are the trustee and
beneficiary, then for Medicaid purposes, that house is usually still considered your asset, and it can be subject to
estate recovery. A properly structured irrevocable trust can change that, but the trade off is real: you are giving up
control, flexibility, and sometimes favorable tax treatment.



What is the downside of putting your house in an irrevocable trust? In practice I see several:

You may not be able to refinance the mortgage easily, and some lenders refuse to lend to irrevocable trusts.

If drafted poorly, you might lose the homeowner’s exemption, property tax benefits, or step up in basis for your
heirs.

You cannot simply pull the property back out if you change your mind or want to sell and spend the proceeds on
yourself.

The only three reasons you should have an irrevocable trust, in most cases, are: to protect assets from long term
care or creditor claims, to shift future appreciation out of a taxable estate in larger estates, or to meet a very
specific planning goal such as special needs or charitable planning. It is not a casual tool.

Bank accounts, beneficiary designations, and avoiding probate
Joint accounts are not your only choice. In fact, when clients ask which bank accounts avoid probate, they are
usually surprised by how many options they have that do not involve adding a co owner.

The most common non probate accounts I see include:

1. Payable on death (POD) bank accounts where you keep full control during life, and on death the bank pays
the named beneficiary who then deposits the funds directly.

2. Transfer on death (TOD) registrations on investment or brokerage accounts that allow the account to pass
directly to the named beneficiary, similar to a POD account.

3. Retirement accounts such as IRAs and 401(k)s, which pass according to their beneficiary designations, not
your will, unless you name your estate.

4. Life insurance policies that pay directly to named beneficiaries.

5. Some revocable living trust accounts, where the trust is the owner and your successor trustee takes over at
death without probate.

Used correctly, these tools usually work more cleanly than adding a child as a joint owner. They keep the asset in
your sole control during your lifetime, avoid your child’s creditors while you are alive, and still bypass probate at
your death.

One of the most common inheritance mistakes I see is failing to coordinate these beneficiary designations with the
overall plan. People update the will, then forget that the retirement account from 15 years ago still names an ex
spouse or a deceased parent. Or they name their estate as the beneficiary of their IRA, inadvertently forcing a
faster payout and higher income taxes instead of allowing a longer “stretch” period under current rules.

Who you should be cautious about naming as a beneficiary
Beneficiary designations look simple, but they carry a lot of weight. Once you name someone, they can usually
collect without court oversight, regardless of what your will says.

There is no universal rule for who you should not name as a beneficiary, but there are patterns that raise red flags
almost every time.

Here are groups that usually require extra thought:

1. Minor children, because they cannot legally receive the funds directly. A court may need to appoint a guardian
to manage the money until adulthood, which is expensive and rigid. A trust for the child is often a better



option.

2. Individuals with special needs who receive or may receive government benefits. A direct inheritance can
disrupt their eligibility. A properly drafted special needs trust is usually safer.

3. Anyone with serious creditor issues, substance abuse problems, or a history of financial instability. An outright
distribution can disappear quickly or be seized by creditors, whereas a discretionary trust can protect the
funds for their benefit.

4. Your estate, as beneficiary of retirement accounts or life insurance, unless there is a very specific reason. This
often pulls those funds into probate and can accelerate income taxes on retirement accounts.

5. Casual romantic partners or estranged relatives without discussing the impact on the rest of the family. I have
seen families permanently fracture over a quietly updated beneficiary form.

These are exactly the sorts of judgment calls where a brief meeting with an estate planning attorney can save your
family from hard feelings and litigation down the road.

House planning: will or trust, and the best way to leave your house to
your children
Real estate drives more family conflict than almost any other asset. It is personal, emotional, and often the largest
single item in the estate.

Clients often ask: is it better to leave a house in a will or trust?

A will alone means the property usually goes through probate when you die. That is not always a disaster. If your
state’s probate process is predictable, your family is cooperative, and there are no creditor issues, a will that clearly
directs who gets the house can work fine.

A revocable living trust, if funded correctly during your lifetime, can allow the house to pass to your chosen
beneficiaries without probate. It also lets you name a backup decision maker who can manage or sell the property
immediately if you become incapacitated. For many clients, that flexibility is more important than the probate
avoidance at death.

What is the best way to leave your house to your children depends on your family dynamics and the property
itself.

If you have one child who already lives in the home and will likely stay, giving that child the house outright and
balancing other assets for the other children can make sense.

If you have multiple children and no one wants to live in the house, instructing your trustee or executor to sell the
property and divide the net proceeds is usually cleaner than making them co owners.

If one child wants the house and Comprehensive Estate Planning Attorney Near Me the others do not, you can
structure a buyout: the child who keeps the home receives it, and the others receive more liquid assets or a note
secured by the property.

I often warn clients against leaving the house jointly to several children “to work it out among themselves.” It
sounds fair, but the result can be years of disagreement about whether to rent, sell, or renovate, and who pays for
what.

What should not be included in a will
A will is a powerful document, but it is not the right tool for everything.
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Items that typically should not be included in a will, or at least not relied upon exclusively, include:

Assets with their own beneficiary designations such as retirement accounts, life insurance, and POD or TOD
accounts. Those pass by contract, and the will does not override the form on file with the institution.

Detailed instructions for medical care. Those belong in advance directives or health care powers of attorney, which
operate during your lifetime, not after death.

Long, detailed lists of personal property gifts that change frequently. Better to reference a separate memorandum
if your state allows it, which you can update without formally re signing the entire will.

Assets you do not own yet but expect to inherit. Your will only controls property you actually own at death.

Complex tax planning provisions copied from another state or decade without tailoring. Tax laws and exemption
amounts change. For instance, people ask, “How much can you inherit from your parents without paying taxes?”
At the federal level, as of recent years, the estate tax exemption has been in the multi million dollar range per
person, though it is scheduled to change. Most families do not pay federal estate tax at all. They do, however, deal
with income taxes on inherited retirement accounts, capital gains when property is sold, and possible state
inheritance or estate taxes. Boilerplate tax clauses from old wills may not match current law or your situation.

A will should work together with your beneficiary designations, trusts, and powers of attorney. Think of it as one
piece of a comprehensive estate planning puzzle.

What is comprehensive estate planning, really?
People often ask, “What is comprehensive estate planning?” as if it were a product on a shelf. In practice, it simply
means looking beyond “who gets what when I die.”

A comprehensive plan usually covers at least these areas:

Who manages your finances and health care if you become incapacitated.

How your assets transfer at death, through a combination of wills, trusts, and beneficiary designations.

What protections, if any, you want to build in for beneficiaries who are young, disabled, financially vulnerable, or in
complicated marriages.

Whether you need strategies for long term care, such as considering an irrevocable trust or long term care
insurance.

How taxes will affect what your heirs actually receive, including income taxes on retirement accounts and capital
gains on appreciated assets.

It is not one size fits all. A single person in their thirties with student loans and a small 401(k) needs a lighter plan
than a couple in their seventies with a paid off home, several accounts, and children from prior marriages. But in
both cases, it is more than a fill in the blanks will.

How much does it cost to have an estate planning attorney?
Fees vary widely by region, attorney experience, and complexity. I have seen basic will based packages in some
areas starting in the low hundreds, and complex trust based plans for blended families or high net worth clients
well into the thousands.



For an ordinary homeowner couple, a realistic range Comprehensive Estate Planning Attorney Near Me in
many regions for a solid, customized plan that includes wills, powers of attorney, health care directives, and often a
revocable living trust, falls somewhere in the 1,500 to 3,500 range. Very simple situations may be less. Intricate
asset protection or tax planning can cost more.

The better question is often value, not just cost. The right plan can prevent a six month family dispute, a court
guardianship, or an avoidable tax bill that dwarfs the legal fee. I have sat with surviving spouses who saved a few
hundred upfront by relying on joint ownership and a handwritten will, only to spend several times that cleaning up
title problems or fighting siblings.

If an attorney cannot clearly explain what they are doing for you and why, and give you a reasonable estimate
before the work starts, keep looking.

Gifting to adult children and tax awareness
During life, parents often want to “help the kids now” rather than leaving everything later. They ask, “What is the
best way to gift money to an adult child?”

Often the answer is simple: plain, outright gifts within your comfort level. Under current federal law, you can give
up to a certain annual exclusion amount per recipient each year without even filing a gift tax return. Gifts above
that amount may require a return but usually still do not trigger tax until you exceed the much larger lifetime
exemption. These thresholds change, so current numbers should be confirmed with a tax professional.

Sometimes clients want more structure, such as forgiving a family loan over time, helping with a home down
payment, or creating a small trust to encourage certain uses of the money. The right approach depends on the
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child’s situation and your own retirement security. I remind clients that it is hard to take a gift back if you later
realize you need the funds for long term care.

On the inheritance side, when people ask how much you can inherit from your parents without paying taxes, the
practical answer most of the time is: you will not owe federal inheritance or estate tax as the recipient. The federal
exemption is high. You may, however, owe income taxes on distributions from inherited IRAs or 401(k)s, and if you
sell inherited assets for more than their tax basis, there can be capital gains tax. A well structured plan tries to
minimize those burdens through timing and choice of which assets go to which heirs.

Bringing it all together for your family
Joint ownership is a tool, not a plan. It can avoid probate in certain situations and create real problems in others.
Used casually, it exposes your assets to your child’s creditors, complicates taxes, and can derail Medicaid eligibility.
Used thoughtfully, alongside beneficiary designations, wills, and trusts, it can be one part of a coherent structure.

For some families, a revocable living trust that holds the house and major accounts, combined with carefully
chosen POD and TOD designations, strikes the right balance between simplicity and control. For others,
particularly where long term care risk or creditor exposure is high, an irrevocable trust and earlier planning might
be warranted. And for many, a well drafted will plus updated beneficiary forms is enough, as long as everyone
understands what will and will not pass through probate.

The question is not just, “Is joint ownership enough to avoid probate?” The better questions are: What do you
own, who do you care about, what are the risks in your situation, and how do you want decisions made if you
cannot speak for yourself?

When those questions drive the planning, joint ownership finds its proper place. When joint ownership is the
starting point and the strategy, the plan usually rests on hope and shortcuts. Your family deserves better than
that.

Parker Law Offices
28202 Cabot Rd 3rd Floor, Laguna Niguel, CA 92677
9493853130


